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Title

Invitation to Comment (SP06-09)

Title 7. Probate Rules (adopt rule 7.1 of the California Rules of
Court; renumber rule 7.3 as rule 7.4; amend and renumber rules 7.1
and 7.2 as rules 7.2 and 7.3, and amend respectively).

Summary

Title 7 of the California Rules of Court has been informally referred to
the Probate Rules since the first rules in the title were adopted in 2000.
New rule 7.1 would be added to expressly authorize this reference and
existing rule 7.3 would be renumbered accordingly. Rules 7.1 and 7.2,
renumbered as rule 7.2 and 7.3 respectively, would be revised by
deleting redundant portions. All of the rules in title 7 would be
reformatted.

Source

Office of the General Counsel,
Administrative Office of the Courts

Staff

Patrick O’Donnell, Senior Attorney,
415-865-7665, patrick.o’donnell@jud.ca.gov

Douglas C. Miller, Attorney,
415-865-7535, douglas.miller@jud.ca.gov

Discussion

Chapter 1 of title 7 of the California Rules of Court contains rules of
general application to all proceedings under the Probate Code and all
other rules in the title. New rule 7.1 would be added to that chapter, to
expressly authorize references to the rules in title 7 as the Probate
Rules. This new rule would parallel introductory rules in new titles 1
and 8 and revised titles 2-5, and 10 of the reorganized rules of court.
These introductory rules would provide each title with a convenient
short subject-matter reference that should facilitate navigation in the
reorganized rules. The existing rules in chapter 1 of title 7 would be
renumbered accordingly.

Existing rule 7.1, renumbered as rule 7.2, would be amended by
deleting the portion of subdivision (b) that states the authority for
adoption of the rules in title 7. The deleted portion will be restated in
more general terms applicable to all California Rules of Court in
proposed new rule 1.3.

Existing rule 7.2, renumbered as rule 7.3, would be amended by
deleting subdivision (b), which now contains constructions of three
terms used in the rules. This portion of rule 7.2 is unnecessary in the
reorganized rules because it duplicates language in proposed new rule



1.5 that would apply to all of the rules, including those in title 7.

Rule 7.301 and the title of chapter 7, Spousal Property Petitions,
would be amended to reflect the extension to a surviving registered
domestic partner of the right of a surviving spouse to transfer the
deceased spouse’s separate property or interest in marital property to
the survivor without administration.*

All of the rules in title 7 would be reformatted to conform to a revised
general format for all Judicial Council rules. With the exceptions
noted above, however, no other revisions of the Probate Rules and no
structural changes in title 7 are contemplated as part of the
reorganization project.

Attachment

! See Family Code section 297.5(c), enacted effective January 1, 2005 by the California Domestic Partner
Rights and Responsibilities Act of 2003 (Stats. 2003, ch. 421 (Assem. Bill 205), 88 2, 4, 14.
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Title Seven 7. Probate Rules

Chapter 1. General Provisions

Rule 7.1. Probate Rules

The rules in this title may be referred to as the Probate Rules.

Rule 7.2.74 Preliminary provisions

(@)

(b)

(©)

(d)

ApphicabHity Application of rules
The rules in this title apply to every action and proceeding to which the

Probate Code applies and, unless they are elsewhere explicitly made
applicable, do not apply to any other action or proceeding.

Autherity-forand Purpose of rules {Cal-Censt-art\},-5-6)
The rules in thls tltle a#e%depted—by—the—\ludwr%@eemeu—undepns

deS|gned to implement the purposes of the probate law by promotlng
uniformity in practice and procedure.

Rules of construction

Unless the context otherwise requires, these preliminary provisions and the
following rules of construction govern the construction of the rules in this
title:

(1) To the extent that the rules in this title are substantially the same as
existing statutory provisions relating to the same subject matter, they
must be construed as a restatement and a continuation of those statutes;

(2) To the extent that the rules in this title may add to existing statutory
provisions relating to the same subject matter, they must be construed
so as to implement the purposes of the probate law.

Jurisdiction

The rules in this title are not intended to expand, limit, or restrict the
jurisdiction of the court in proceedings under the Probate Code.
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O©CoOoO~NO OIS, WN -

(Reviser’s Note: The statement of authority for adoption of the rules in title 7
in subdivision (b) of this rule would be deleted as unnecessary. Proposed rule
1.3 contains a statement of the Judicial Council’s authority to adopt all of the
California Rules of Court, including the rules in title 7.)

Rule 7.3.72. Definitions and use of terms;-construction-of-terms

(@) Definit

As used in the rules in this title, unless the context or subject matter otherwise
requires:

(1) The definitions in division 1, part 2 of the Probate Code apply.

(2) “Pleading” means a contest, answer, petition, application, objection,
response, statement of interest, report, or account filed in proceedings under
the Probate Code.

(3) “Amended pleading” means a pleading that completely restates and
supersedes the pleading it amends for all purposes.

(4) “Amendment to a pleading” means a pleading that modifies another pleading
and alleges facts or requests relief materially different from the facts alleged
or the relief requested in the modified pleading. An amendment to a pleading
does not restate or supersede the modified pleading but must be read together
with that pleading.

(5) “Supplement to a pleading” and “supplement” mean a pleading that modifies
another pleading but does not allege facts or request relief materially
different from the facts alleged or the relief requested in the supplemented
pleading. A supplement to a pleading may add information to or may correct
omissions in the modified pleading.

(h) Construction of terms

G:\LGL_SVCS\LEGAL\INVITES\SPO6\RulesReorganization\Title 7 Revised.doc
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(Reviser’s Note: Subdivision (b) of rule 7.3 would be deleted as unnecessary.
Its subject is covered in rule 1.5(b) and (d), applicable to all of the rules of
court, including the Probate Rules.)

Rule 7.4.73- Waiver of rules in probate proceedings

The court for good cause may waive the application of the rules in this title in an
individual case.

Chapter 2. Notices, Publication, and Service
Rule 7.50. Description of pleading in notice of hearing

The notice of hearing on a pleading filed in a proceeding under the Probate Code
must state the complete title of the pleading to which the notice relates.

Rule 7.51. Service of notice of hearing
(@) Direct notice required
(1) Except as otherwise permitted in the Probate Code, a notice sent by
mail under Probate Code section 1220 must be mailed individually and
directly to the person entitled to notice.
(2) A notice mailed to a person in care of another person is insufficient
unless the person entitled to notice is an adult and has directed the party

giving notice in writing to send the notice in care of the second person.

(3) Notices mailed to more than one person in the same household must be
sent separately to each person.

(b) Notice to attorney
If a notice is required or permitted to be given to a person who is represented
by an attorney of record in the proceeding, the notice must be sent as
required in Probate Code section 1214,

(c) Notice to guardian or conservator
(1) When a guardian or conservator has been appointed for a person

entitled to notice, the notice must be sent to the guardian or
conservator.
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(d)

(€)

)

A copy of the notice must also be sent to the ward or conservatee
unless:

(A) The court dispenses with such notice; or

(B) Under Probate Code section 1210 in a decedent’s estate
proceeding, the notice is personally served on a California
resident guardian or conservator of the estate of the ward or
conservatee.

Notice to minor

Except as permitted in Probate Code section 1460.1 for guardianships,
conservatorships, and certain protective proceedings under division 4 of the
Probate Code, notice to a minor must be sent directly to the minor. A
separate copy of the notice must be sent to the person or persons having legal
custody of the minor, with whom the minor resides.

Notice required in a decedent’s estate when a beneficiary has died

(1)

()

Notice when a beneficiary dies after the decedent

Notice must be sent to the personal representative of a beneficiary who
died after the decedent and survived for a period required by the
decedent’s will. If no personal representative has been appointed for the
postdeceased beneficiary, notice must be sent to his or her beneficiaries
or other persons entitled to succeed to his or her interest in the
decedent’s estate.

Notice when a beneficiary of the decedent’s will dies before the
decedent

When a beneficiary under the will of the decedent died before the
decedent or fails to survive the decedent for a period required by the
decedent’s will, notice must be sent to the persons named in the
decedent’s will as substitute beneficiaries of the gift to the predeceased
beneficiary. If the decedent’s will does not make a substitute
disposition of that gift, notice must be sent as follows:

(A) If the predeceased beneficiary is a “transferee” under Probate
Code section 21110(c), to the issue of the predeceased beneficiary
determined under Probate Code section 240 and to the residuary
beneficiaries of the decedent or to the decedent’s heirs if
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decedent’s will does not provide for distribution of the residue of
the estate.

(B) If the predeceased beneficiary is not a “transferee” under Probate
Code section 21110(c), to the residuary beneficiaries of the
decedent or to the decedent’s heirs if decedent’s will does not
provide for distribution of the residue of the estate.

Rule 7.52. Service of notice when recipient’s address unknown

(@)

(b)

(©)

Declaration of diligent search

Petitioner must file a declaration describing efforts made to locate a person
entitled to notice in a proceeding under the Probate Code, but whose address
is unknown, before the court will prescribe an alternate form of notice or
dispense with notice under (c). The declaration must state the name of the
person whose address is unknown, the last known address of the person, the
approximate date when the person was last known to reside there, the efforts
made to locate the person, and any facts that explain why the person’s
address cannot be obtained. The declaration must include a description of the
attempts to learn of the person’s business and residence addresses by:

(1) Inquiry of the relatives, friends, acquaintances, and employers of the
person entitled to notice and of the person who is the subject of the
proceeding;

(2) Review of appropriate city telephone directories and directory
assistance; and

(3) Search of the real and personal property indexes in the recorder’s and
assessor’s offices for the county where the person was last known or
believed to reside.

Mailed notice to county seat

Mailing notice to a person at a county seat is not a manner of giving notice
reasonably calculated to give actual notice.

The court may prescribe or dispense with notice
If a person entitled to notice cannot be located after diligent search, the court

may prescribe the manner of giving notice to that person or may dispense
with notice to that person.

G:\LGL_SVCS\LEGAL\INVITES\SPO6\RulesReorganization\Title 7 Revised.doc



O©CoOoO~NO OIS~ WN P

Rule 7.53. Notice of hearing of amended or supplemented pleadings

(@)

(b)

Amended pleading and amendment to a pleading

An amended pleading or an amendment to a pleading requires the same
notice of hearing (including publication) as the pleading it amends.

Supplement to a pleading
A supplement to a pleading does not require additional notice of hearing, but

a copy of a supplement to a pleading must be served if service of a copy of
the pleading was required, unless waived by the court.

Rule 7.54. Publication of Notice of Petition to Administer Estate

Publication and service of a Notice of Petition to Administer Estate (form DE-121)
under Probate Code sections 8110-8125 is sufficient notice of any instrument
offered for probate that is filed with, and specifically referred to in, the petition for
which notice is given. Any other instrument must be presented in an amended
petition, and a new notice must be published and served.

Rule 7.55. Ex parte application for order

(@)

(b)

(©)

Special notice allegation

An ex parte application for an order must allege whether special notice has
been requested.

Allegation if special notice requested

If special notice has been requested, the application must identify each
person who has requested special notice and must allege that special notice
has been given to or waived by each person who has requested it.

Proof of service or waiver of special notice

Proofs of service of special notice or written waivers of special notice must
be filed with the application.
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Chapter 3. Pleadings
Rule 7.101. Use of Judicial Council forms
If a petition, an order, or another document to be submitted to the court is one for
which the Judicial Council has adopted a form, that form must be used. If that
form is inadequate in a particular situation, an addendum may be attached to it.

Rule 7.102. Titles of pleadings and orders

The title of each pleading and of each proposed order must clearly and completely
identify the nature of the relief sought or granted.

Rule 7.103. Signature and verification of pleadings
(a) Signature of parties

A pleading must be in writing and must be signed by all persons joining in it.
(b) Verification by parties

All pleadings filed in proceedings under the Probate Code must be verified.
If two or more persons join in a pleading, it may be verified by any of them.

(c) Signature and verification by attorney

If a person is absent from the county where his or her attorney’s office is
located, or for some other cause is unable to sign or verify a pleading, the
attorney may sign or verify it, unless the person is, or is seeking to become, a
fiduciary appointed in the proceeding.

Rule 7.104. Execution and verification of amended pleadings, amendments to
pleadings, and supplements to pleadings; use of Judicial Council forms

(@) Amended pleading and amendment to a pleading
(1) All persons required to sign a pleading must sign an amended pleading.
One of the persons required to verify a pleading must verify an

amended pleading.

(2) All persons required to sign a pleading must sign an amendment to that
pleading. One of the persons required to verify a pleading must verify
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3)

an amendment to that pleading.

A Judicial Council form must be used for an amended pleading, with
the word “Amended” added to its caption, if the form was used for the
pleading that is amended. A Judicial Council form must not be used for
an amendment to a pleading.

(b) Supplement to a pleading

(1)

()

A supplement to a pleading must be signed and verified by one of the
persons who were required to sign and verify the pleading that is
supplemented. However, the court may, in the exercise of its discretion,
accept for filing and consider a supplement to a pleading signed under
penalty of perjury by an attorney for the party offering it, where the
information contained in the supplement is particularly within the
knowledge of the attorney.

A Judicial Council form must not be used for a supplement to a
pleading.

Chapter 4. Appointment of Executors and Administrators

Rule 7.150. Acknowledgment of receipt of statement of duties and liabilities
of personal representative

Before the court issues letters, each personal representative of a decedent’s estate
(other than a company authorized to conduct a trust business in California) must
execute and file an acknowledgment of receipt of Judicial Council form Duties
and Liabilities of Personal Representative (form DE-147).

Rule 7.151. Reimbursement of graduated filing fee by successful subsequent
petitioner

(@) Duty to reimburse

In decedents’ estates commenced on or after August 18, 2003, a general
personal representative appointed on a Petition for Probate that was not the
first-filed petition for appointment of a general personal representative in the
proceeding must reimburse the unsuccessful petitioner on the first-filed
petition for a portion of the filing fee paid by the unsuccessful petitioner.

(b) Amount of reimbursement

G:\LGL_SVCS\LEGAL\INVITES\SPO6\RulesReorganization\Title 7 Revised.doc
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(d)

(€)

()

(9)

The reimbursement required under this rule is in the amount of:

(1) The filing fee paid by the unsuccessful petitioner in excess of the filing
fee that would have been payable on that date for a Petition for Probate
of an estate valued at less than $250,000, less

(2) The unpaid amount of any costs or sanctions awarded against the
unsuccessful petitioner in favor of the party that sought the personal
representative’s appointment in the proceeding.

When reimbursement payable

The personal representative must make the reimbursement payment required
under this rule in cash and in full no later than the date the Inventory and
Appraisal is due under Probate Code section 8800(b), including additional
time allowed by the court under that provision.

Payment from estate funds

The reimbursement payment under this rule is an authorized expense of
administration and may be made from estate funds without a prior court
order.

Receipt from unsuccessful petitioner

The unsuccessful petitioner must give its signed receipt for the
reimbursement payment made under this rule.

Personal representative’s right to claim refund

A personal representative that is required to but fails to make the
reimbursement payment under this rule may not claim a refund of the
difference between the estimated filing fee and the corrected filing fee under
rule 7.552(c).

Petitioner on dismissed petition for probate
A petitioner that is eligible to receive a refund of filing fee for a dismissed

petition for probate under rule 7.552(d) is not an unsuccessful petitioner
within the meaning of this rule.
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Chapter 5. Bonding of Personal Representatives, Guardians, Conservators,
and Trustees

Rule 7.201. Waiver of bond in will
(a) Statement of waiver in petition

If the will waives bond, the Petition for letters Probate must so state.
(b) Court’s discretion to require bond

The court may require bond if the proposed personal representative resides
outside California or for other good cause, even if the will waives bond.

Rule 7.202. Two or more personal representatives

If a will admitted to probate names two or more persons to serve as executors but
not all serve and the will does not expressly waive bond if fewer than all of the
named persons serve, the court must require each executor to give a bond unless
the court waives this requirement under Probate Code section 8481(a)(2).

Rule 7.203. Separate bonds for individuals

Because a corporate fiduciary (whether personal representative, guardian,
conservator, or trustee) cannot assume responsibility for the acts of an individual
cofiduciary, an individual cofiduciary who is required to give a bond must provide
a separate bond, except to the extent that the court orders the assets to be held
solely by the corporate cofiduciary.

Rule 7.204. Duty to apply for order increasing bond
(@) Ex parte application for order

Immediately upon the occurrence of facts making it necessary or appropriate
to increase the amount of the bond, the personal representative, or the
guardian or conservator of the estate, must make an ex parte application for
an order increasing the bond.

(b) Attorney’s duty

If the personal representative, or the guardian or conservator of the estate,
has not already made application under (a), the attorney for the personal
representative, or the attorney for the guardian or conservator of the estate,
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(©)

must make the ex parte application immediately upon becoming aware of the
need to increase bond.

Amount

(1)

()

(3)

The application by a personal representative under (a) or by the
attorney for a personal representative under (b) must show the value of
the estate’s personal property and the probable annual gross income of
the estate.

The application by a guardian or conservator of the estate under (a) or
by the attorney for a guardian or conservator of the estate under (b)
must show the value of the estate’s personal property, the probable
annual gross income of all of the property of the estate, and the sum of
the probable annual gross payments of the public benefits of the ward
or conservatee identified in Probate Code section 2320(c)(3).

If the personal representative has full Independent Administration of
Estates Act (IAEA) authority or the guardian or conservator of the
estate has authority to sell estate real property without court
confirmation, the application must also show the amount of the equity
In estate real property.

Rule 7.205. Independent power to sell real property

If the personal representative requests or has been granted an independent power

to sell or hypothecate real estate or to lease it for a term of more than one year, the

personal representative must state in the request to fix the amount of the bond the

value of the real property less encumbrances.

Rule 7.206. Bond upon sale of real property

If a bond or additional bond is required in an order confirming sale of real estate,
the court must not file the order until the additional bond is filed.

Chapter 6. Independent Administration of Estates

Rule 7.250. Report of actions taken under the Independent Administration of
Estates Act

(@) Report required
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In any accounting, report, petition for preliminary distribution, or petition for
final distribution, the petitioner must list and describe all actions taken
without prior court approval under the Independent Administration of Estates
Act (IAEA) if notice of the proposed action was required. The description of
the action must include the following:
(1) The nature of the action;
(2) When the action was taken;
(3) A statement of when and to whom notice was given;
(4) Whether notice was waived, and if so, by whom; and
(5) Whether any objections were received.

(b) Actions reported in previous reports
An action taken under the IAEA that was {5 (1) properly listed and described
In a prior accounting, report, or petition for distribution, and ¢} (2) approved
by the court, need not be listed and described in a subsequent account, report,

or petition for distribution.

Chapter 7. Spousal or Domestic Partner Property Petitions

Rule 7.301. Spousal or domestic partner property petition filed with petition
for probate

A petition for spousal or domestic partner property determination or confirmation
must be filed separately from a petition for probate of will or for letters of
administration, even if both petitions are filed at the same time. The two petitions
must be filed under the same case number.

(Reviser’s Note: The changes proposed for the title of chapter 7 and the text
of rule 7.301 reflect the effect on the spousal property petition of the
California Domestic Partner Rights and Responsibilities Act of 2003 (Stats.
2003, ch. 421 (AB 205), 8 2). This legislation extended the right of a surviving
spouse to transfer the property of a deceased spouse or confirm the survivor’s
interest in marital property without administration to a surviving domestic
partner. (See Family Code section 297.5(c), enacted effective January 1, 2005
by sections 4 and 14 of the legislation and the Spousal or Domestic Partner
Property Petition and the Spousal or Domestic Partner Property Order (forms
DE-221 and DE-226, revised effective January 1, 2005.)
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12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43

Chapter 8. Petitions for Instructions [Reserved]

Chapter 9. Creditors’ Claims

Rule 7.401. Personal representative’s action on the claim

For each creditor’s claim filed with the court, the personal representative (whether
or not acting under the Independent Administration of Estates Act (IAEA)) must:

(1) Allow or reject in whole or in part the claim in writing;

(2) Serve a copy of the allowance or rejection on the creditor and the
creditor’s attorney; and

(3) File a copy of the allowance or rejection with proof of service with the
court.

Rule 7.402. Court’s action on the claim

Except as to claims of the personal representative or the attorney, if the personal
representative has authority to act under the Independent Administration of Estates
Act (IAEA), the court must not act on the personal representative’s allowance or
rejection of a creditor’s claim unless good cause is shown.

Rule 7.403. Listing all claims in the final report

For each claim presented, the personal representative must state in the final report
or petition for final distribution:

1)
()
3)
(4)
(5)
(6)

The claimant’s name;

The date of filing of the claim;
The nature of the claim;

The amount claimed,

The disposition of the claim; and

If the claim was rejected, the date of service of the rejection and whether or
not a lawsuit was filed.
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Chapter 10. Sales of Real and Personal Property
Rule 7.451. Refusal to show property to prospective buyers
Upon a showing that the fiduciary has denied any bona fide prospective buyer or
his or her broker a reasonable opportunity to inspect the property, the court must
not confirm the sale but must continue the sale to allow inspection unless good
cause is shown for the court to confirm the sale.

Rule 7.452. Petitioner or attorney required at hearing

The court must not proceed with the hearing on a petition to confirm a sale of
property unless the petitioner’s attorney or petitioner, if unrepresented, is present.

Rule 7.453. Petition for exclusive listing

A petition for approval of an exclusive listing under Probate Code section
10150(c) must state the following:

(1) A description of the property to be sold;
(2) The name of the broker to be employed,;

(3) A summary of the terms of the exclusive listing agreement or include a copy
of the listing agreement; and

(4) A detailed statement of the facts supporting the “necessity and the
advantage” to the estate of having the exclusive listing.

Rule 7.454. Ex parte application for order authorizing sale of securities or
other personal property

An ex parte application for authority to sell or to surrender tangible or intangible
personal property must state whether or not the property is specifically devised. If
it is specifically devised, the written consent of the specific devisee to the sale or
surrender must be filed.

Chapter 11. Inventory and Appraisal

Rule 7.501. Inventory and appraisal to show sufficiency of bond
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(a) Statement required
Every inventory and appraisal must contain one of the following statements:
(1) “Bond is waived.”

(2) “Bond has been filed in the amount of $ (specify amount) and is
insufficient.”

(3) “Bond has been filed in the amount of $ (specify amount) and is
sufficient.”

(b) Insufficient bond
If the bond is insufficient, the fiduciary (the personal representative, or the
guardian or conservator of the estate), or the attorney for the fiduciary, must
immediately make ex parte application as provided in rule 7.204 for an order
increasing the amount of the bond.

(c) Statement signed by attorney
The statement required by (a) must be signed by the attorney of record for
each fiduciary who has an attorney of record and by each fiduciary who does
not.
Chapter 12. Accounts and Reports of Executors and Administrators

Rule 7.550. Effect of waiver of account

(@) Waiver of account
Except as provided in rele#550(b), if an accounting is waived under Probate
Code section 10954, the details of receipts and disbursements need not be
listed in the report required under section 10954(c)(1).

(b) Information required in report on waiver of account

The report required when an account has been waived must list the
information required by law, including information as to:

(1) Creditors’ claims;

(2) Sales, purchases, or exchanges of assets;
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(3) Changes in the form of assets;

(4) Assets on hand;

(5) Whether the estate is solvent;

(6) Detailed schedules of receipts and gains or losses on sale (where an
amount other than the amount of the Inventory and Appraisal is used as
a basis for calculating fees or commissions);

(7) Costs of administration (if reimbursement of these costs is requested);

(8) The amount of any fees or commissions paid or to be paid;

(9) The calculation of such fees or commissions as described in rule 7.705;
and

(10) For decedent’s estate proceedings commenced on or after August 18,
2003, the information required by subdivisions (a) and (b) of rule
7.552.

Rule 7.551. Final accounts or reports in estates with nonresident

(@)

(b)

beneficiaries
Final account

Under Revenue and Taxation Code section 19513 and the regulations of the
Franchise Tax Board, the court must not approve a final account in an estate
that has a total appraised value greater than $1,000,000 and from which more
than $250,000 in the aggregate has been distributed or is distributable to
beneficiaries who are not residents of California, until the executor or
administrator has filed the Franchise Tax Board’s state income tax certificate
showing that all state personal income taxes, additions to tax, penalties, and
interest imposed on the estate or the decedent have been paid or that payment
has been secured.

Final report

If a final account is waived under Probate Code section 10954 in an estate
described in (a), the court must not approve the final report required by
section 10954(c)(1) until the executor or administrator has filed the
Franchise Tax Board’s state income tax certificate showing that all state
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personal income taxes, additions to tax, penalties, and interest imposed on
the estate or the decedent have been paid or that payment has been secured.

(c) Expiration date of certificate

If the certificate described in (a) or (b) is issued on the condition that the
final account or report must be approved before a date specified in the
certificate, the court must not approve the final account or report after that
date unless the executor or administrator first files a new or revised
certificate.

Rule 7.552. Graduated filing fee adjustments

(a) Separate schedule for graduated fee information
The final account or report filed in every decedent’s estate proceeding
commenced on or after August 18, 2003, must include a separate schedule

showing the following information:

(1) The name of each petitioner on the first-filed Petition for Probate in the
proceeding;

(2) The date the first-filed Petition for Probate was filed in the proceeding;
(3) The estimated value of the estate shown in item 3, “estimated value of
the estate for filing fee purposes,” of the first-filed Petition for Probate

in the proceeding;

(4) The filing fee paid by or for the petitioner on the first-filed Petition for
Probate in the proceeding;

(5) The following information from the Inventories and Appraisals filed in
the proceeding:

(A) The date each partial, supplemental, final, or corrected Inventory
and Appraisal was filed;

(B) The total appraised value of the assets of the estate shown in each
filed partial, supplemental, or final Inventory and Appraisal,

(C) Changes in the appraised value of the assets of the estate shown in
each filed corrected Inventory and Appraisal; and
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(b)

(©)

(6)

(7)

(8)

(D) The combined total appraised value of the estate shown in all filed
partial, supplemental, final, and corrected Inventories and
Appraisals.

A statement of the amount of filing fee that would have been payable
under Government Code section 26827, as amended effective on the
date the first-filed Petition for Probate was filed in the proceeding, if
the total actual appraised value of the estate had been used as the
estimated value for filing fee purposes (the “corrected filing fee”);

Calculation of the difference between the estimated filing fee paid
under Government Code section 26827 upon filing the first Petition for
Probate in the proceeding (the “estimated filing fee”) and the
“corrected filing fee,” as determined under (6) and subdivision (e) of
this rule; and

The following information concerning filing fee reimbursement
payments made by a personal representative in the proceeding under
rule 7.151:

(A) The amount of each payment;
(B) The date each payment was made; and

(C) The name, address, and telephone number of the payee and of any
attorney of record for the payee in the proceeding.

If estimated filing fee less than corrected filing fee

If the estimated filing fee is less than the corrected filing fee, as determined
under (a) and (e), the petition filed with the final account or report must
allege that the difference between them has been paid to the clerk of the
court. A copy of the clerk’s receipt for the payment, and, if applicable, a
receipt or other evidence satisfactory to the court of payment of the
reimbursement required under rule 7.151, must be attached as an exhibit to
the account or report.

If estimated filing fee more than corrected filing fee

(1)

Subject to the provisions of rule 7.151, if the estimated filing fee is
more than the corrected filing fee, as determined under (a) and (e), the
personal representative of the decedent’s estate is eligible under this
subdivision to receive a refund of the difference between them, without
interest.
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(d)

(€)

(f)

(2) The personal representative must apply to the court for the refund, in
accordance with the court’s local rules and practices for such payments.

(3) Unless authorized to retain a reserve against closing expenses that
expressly is to include the court’s refund payment after the personal
representative’s discharge, the personal representative must not apply
for a discharge while an application for refund of filing fee under this
subdivision is pending and before the court’s refund payment is
received.

Refund on voluntarily dismissed Petition for Probate

(1) A petitioner that files a Petition for Probate on or after August 18,
2003, and voluntarily dismisses the petition at any time within 90 days
after it is filed and before an order granting or denying the petition is
filed, is eligible under this subdivision to receive a refund, without
interest, of all filing fees paid in excess of the filing fees that would
have been payable on the original filing date for a petition for probate
of an estate valued at less than $250,000.

(2) The petitioner on a dismissed Petition for Probate under (1) must apply
to the court for the refund, in accordance with the court’s local rules
and practices for such payments.

Additional adjustment in corrected filing fee in insolvent estates

If the expenses of administration must be proportionately reduced under
Probate Code section 11420 because the property in the estate is insufficient
to pay them in full, the court may approve a determination of the corrected
filing fee under this rule that reflects the proportionate reduction of those
expenses, provided that the corrected filing fee may not be reduced below
the minimum fee required by Government Code section 26827 on the date
the estimated fee was paid.

Sample schedule of graduated fee information

The schedule of graduated fee information required under (a) may be
substantially as follows:

SCHEDULE __

Graduated Filing Fee Information
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1. The first-filed Petition for Probate in this proceeding was filed on [Date] by
[name of each petitioner].

2.  The estimated value of the estate for filing fee purposes shown on
the first-filed Petition for Probate in this proceeding is $

3. The filing fee paid by or for the petitioners on the first-filed Petition for
Probate in this proceeding was $

4.  The following Inventories and Appraisals have been filed in this proceeding:

Type Date Filed Appraised Value
[Partial no. _ ] [09/30/03] $

[Partial no. ] $

Final $

[Supplemental] $

[Correcting] $(r9)

Total appraised value of estate $

5.  Corrected Filing Fee:
Total appraised value of estate: $

Filing fee as of the date in 1 above, based on
total appraised value of estate: $

Adjustment to reflect proportional reduction of
expenses of administration for insolvent estate
under CRC, rule 7.552(e): $ )

Corrected Filing Fee: $

6. Difference between estimated and corrected filing fee:

Estimated filing fee from 3 above: $
Corrected filing fee from 5 above: (% )
Difference: $ (or $)

7.  Filing fee reimbursements under CRC, rule 7.151.:
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Payee(s) Date Paid Amount

[Name, address, and telephone [10/25/03] $
number of each payee and
attorney of record in the proceeding]

Chapter 13. Taxes [Reserved]

Chapter 14. Preliminary and Final Distributions

Rule 7.650. Decree of distribution establishing testamentary trusts

(@)

(b)

Determining the trust

Upon distribution, the court must:

(1) Determine whether or not a valid trust has been created by the will;

(2) Determine the terms of the trust; and

(3) Order distribution of the trust property to the trustee.

Terms of the trust

The order for distribution must incorporate the terms of the trust so as to give
effect to the conditions existing at the time distribution is ordered. The

pertinent provisions must be stated in the present tense and in the third
person instead of quoting the will verbatim.

Rule 7.651. Description of property in petition for distribution

(@)

(b)

Property description

A petition for distribution must list and describe in detail the property to be
distributed, in the body of the petition or in an attachment that is
incorporated in the petition by reference. If an account is filed with the
petition, the description must be included in a schedule in the account.

Specific description requirements
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The description under (a) must:
(1) Include the amount of cash on hand;

(2) Indicate whether promissory notes are secured or unsecured, and
describe in detail the security interest of any secured notes;

(3) Include the complete legal description, street address (if any), and
assessor’s parcel number (if any) of real property; and

(4) Include the complete description of each individual security held in
“street name” in security brokers’ accounts.

Rule 7.652. Allegations in petition for distribution concerning character of
property

(@) Required allegations

If the character of property to be distributed may affect the distribution, a
petition for distribution must allege:

(1) The character of the property to be distributed, whether separate,
community, or quasi-community; and

(2) That the community or quasi-community property to be distributed is
either the decedent’s one-half interest only, or the entire interest of the
decedent and the decedent’s spouse.

(b) Compliance with Probate Code section 13502

If any property is to be distributed outright to the surviving spouse, a written

election by the surviving spouse that complies with Probate Code section

13502 must have been filed, and the petition must show the filing date of the

election.

Chapter 15. Compensation of Personal Representatives and Attorneys
Rule 7.700. Compensation paid in advance

(@) No compensation in advance of court order

The personal representative must neither pay nor receive, and the attorney
for the personal representative must not receive, statutory commissions or
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fees or fees for extraordinary services in advance of an order of the court
authorizing their payment.

(b) Surcharge for payment or receipt of advance compensation
In addition to removing the personal representative and imposing any other
sanctions authorized by law against the personal representative or the
attorney for the personal representative, the court may surcharge the personal
representative for payment or receipt of statutory commissions or fees or fees
for extraordinary services in advance of an order of the court authorizing
their payment. The surcharge may include interest at the legal rate from the
date of payment.

Rule 7.701. Allowance on account of statutory compensation

The court may authorize an allowance of statutory fees or commissions on account

before approval of the final account and the decree of final distribution. Any

allowance made before settlement of the final account must be low enough to

avoid the possibility of overpayment. The allowance:

(1) Must be based on the estimated amount of statutory compensation payable on
the estate determined as of the date of the petition for allowance;

(2) Must be in proportion to the work actually performed; and

(3) Must be based upon a detailed description of the ordinary services performed
and remaining to be performed.

Rule 7.702. Petition for extraordinary compensation

A petition for extraordinary compensation must include, or be accompanied by, a
statement of the facts upon which the petition is based. The statement of facts
must:

(1) Show the nature and difficulty of the tasks performed;

(2) Show the results achieved,

(3) Show the benefit of the services to the estate;

(4) Specify the amount requested for each category of service performed,;
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(5) State the hourly rate of each person who performed services and the hours
spent by each of them;

(6) Describe the services rendered in sufficient detail to demonstrate the
productivity of the time spent; and

(7) State the estimated amount of statutory compensation to be paid by the estate,
if the petition is not part of a final account or report.

Rule 7.703. Extraordinary compensation

(a) Discretion of the court
An award of extraordinary compensation to the personal representative or to
the attorney for the personal representative is within the discretion of the
court. The court may consider the amount of statutory compensation when
determining compensation for extraordinary services.

(b) Examples of extraordinary services by personal representative

The following is a nonexclusive list of activities for which extraordinary
compensation may be awarded to the personal representative:

(1) Selling, leasing, exchanging, financing, or foreclosing real or personal
property;

(2) Carrying on decedent’s business if necessary to preserve the estate or
under court order;

(3) Preparing tax returns; and

(4) Handling audits or litigation connected with tax liabilities of the
decedent or of the estate.

(c) Examples of extraordinary services by attorney
The following is a nonexclusive list of activities for which extraordinary
compensation may be awarded to the attorney for the personal

representative:

(1) Legal services in connection with the sale of property held in the estate;
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()
3)
(4)
Q)
(6)
(7)

(8)

©)

(10)

11)

Services to secure a loan to pay estate debts;

Litigation undertaken to benefit the estate or to protect its interests;
Defense of the personal representative’s account;

Defense of a will contested after its admission to probate;

Successful defense of a will contested before its admission to probate;

Successful defense of a personal representative in a removal
proceeding;

Extraordinary efforts to locate estate assets;

Litigation in support of attorney’s request for extraordinary
compensation, where prior compensation awards are not adequate
compensation under all the circumstances;

Coordination of ancillary administration; and

Accounting for a deceased, incapacitated, or absconded personal
representative under Probate Code section 10953.

(d) Contingency fee agreement for extraordinary legal services

An attorney may agree to perform extraordinary services for a personal
representative on a contingent-fee basis on the following conditions:

(1)

)

(3)

The agreement must be in writing and must comply with section 6147
of the Business and Professions Code.

The court must approve the agreement in the manner provided in
Probate Code section 10811(c), based upon findings that the

compensation under the agreement is just and reasonable, that the
agreement is to the advantage of the estate, and that the agreement is in
the best interest of the persons interested in the estate.

In the absence of an emergency or other unusual circumstances, the
personal representative must obtain the court’s approval of the
contingency fee agreement before services are performed under it.
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(€)

Use of paralegals in the performance of extraordinary services

Extraordinary legal services may include the services of a paralegal acting
under the direction and supervision of an attorney. A request for
extraordinary legal fees for a paralegal’s services must:

(1) Describe the qualifications of the paralegal (including education,
certification, continuing education, and experience);

(2) State the hours spent by the paralegal and the hourly rate requested for
the paralegal’s services;

(3) Describe the services performed by the paralegal;

(4) State why it was appropriate to use the paralegal’s services in the
particular case; and

(5) Demonstrate that the total amount requested for the extraordinary
services of the attorney and the paralegal does not exceed the amount
appropriate if the attorney had performed the services without the
paralegal’s assistance.

Rule 7.704. Apportionment of statutory compensation

(@)

(b)

One statutory commission and fee

There is one statutory commission for ordinary services by the personal
representative of the estate and one statutory attorney fee for ordinary legal
services to the personal representative, regardless of the number of personal
representatives or attorneys performing the services. The court may
apportion statutory commissions and fees among multiple, successive,

and concurrent personal representatives or attorneys. The apportionment
must be based on the agreement of the multiple personal representatives or
attorneys or, if there is no agreement, according to the services actually
rendered by each of them.

Notice of hearing

If there has been a change of personal representative or a substitution of
attorneys for the personal representative, notice of hearing of any interim or
final petition seeking or waiving an award of statutory compensation must be
given to all prior personal representatives or attorneys unless:
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(1) A waiver of notice executed by all prior personal representatives or
attorneys is on file or is filed with the petition;

(2) A written, signed agreement on the allocation of statutory commissions
or fees between the present personal representative or attorney and all
prior personal representatives or attorneys is on file or is included in or
filed with the petition; or

(3) The court’s file and the petition demonstrate that the commissions or
fees of the prior personal representatives or attorneys have been
previously provided for and allowed by the court.

Rule 7.705. Calculation of statutory compensation

(@) Account filed
A petition for statutory commissions or attorney fees must state the amount
of statutory compensation payable and set forth the estate accounted for and
the calculation of statutory compensation. The calculation must be stated in

the petition in substantially the following form:

COMMISSION OR FEE BASE

Inventory and Appraisal $

Receipts, Excluding Principal $

Gains on Sales $

Losses on Sales $( )
TOTAL COMMISSION OR FEE BASE $

COMMISSION OR FEE COMPUTATION

4% on first $100,000 $ )8
3% on next $100,000 ($ ) $
2% on next $800,000 ($ ) $
1% on next $9,000,000 ($ ) $
Y of 1% on next $15,000,000 $ ) $
Amount requested from the court for

estates above $25,000,000 ($ ) $

TOTAL COMMISSION OR FEE $ 3
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3.

(b)

Enter in this column the amount of the estate accounted for in each category. The sum of
the entries in this column would equal the total commission or fee base.

Enter in this column the product of the amount of the estate accounted for in each
category multiplied by the percentage for that category.

Enter here the sum of the products entered in this column.

Account waived

When an account has been waived; the report must contain the information
required by rule 7.550. If the report is accompanied by a request for statutory
commissions or fees, the basis for their computation must be included in the
petition substantially in the form provided in (a). Notwithstanding the waiver
of account, if the petition and report requests statutory commissions or fees
based on any amount other than the amount of the Inventory and Appraisal,
detailed schedules of receipts and gains and losses on sales must be included.

Rule 7.706. Compensation when personal representative is an attorney

(@)

(b)

Personal representative’s compensation only

Notwithstanding the provisions of the decedent’s will, a personal
representative who is an attorney may receive the personal representative’s
compensation but may not receive compensation for legal services as the
attorney for the personal representative unless the court approves the right to
compensation for legal services in advance and finds the arrangement is to
the advantage, benefit, and best interest of the decedent’s estate.

Agreement not to participate in compensation

A law firm of which the personal representative is a partner or shareholder
may request compensation for legal services in addition to the personal
representative’s compensation if a written agreement not to participate in
each other’s compensation, signed by the personal representative and by
authorized representatives of the law firm, has been filed in the estate
proceeding.

Rule 7.707. Application of compensation provisions

For proceedings commenced after June 30, 1991, the law in effect on the date of
the court’s order awarding statutory compensation determines the amount of such
compensation.
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Chapter 16. Compensation in All Matters Other Than Decedents’ Estates
Rule 7.750. Application of rules to guardianships and conservatorships

The rules in this chapter apply to guardianships and conservatorships under
division 4 of the Probate Code (Prob. Code, 8 1400 et seq.) and to
conservatorships under the Lanterman-Petris-Short Act (Welf. & Inst. Code, 88
5350-5371). They do not apply to guardianships under chapter 2 of division 2 of
the Welfare and Institutions Code (Welf. & Inst. Code, 8 200 et seq.). Under
Probate Code section 2646, the rules in this chapter applicable to guardianships
and conservatorships apply only to compensation payable from the estate of the
ward or conservatee or from money or property recovered or collected for the
estate of the ward or conservatee.

Rule 7.751. Petitions for orders allowing compensation for guardians or
conservators and their attorneys

(@) Petition for allowance of compensation for services performed pricrte
before appointment of guardian or conservator

A petition for allowance of compensation to a guardian or conservator or to
the attorney for a guardian or conservator may include a request for
compensation for services rendered before an order appointing a guardian or
conservator. The petition must show facts demonstrating the necessity for
preappointment services.

(b) Required showing in petition for allowance of compensation

All petitions for orders fixing and allowing compensation must comply with
the requirements of rule 7.702 concerning petitions for extraordinary
compensation in decedents’ estates, to the extent applicable to guardianships
and conservatorships, except that the best interest of the ward or conservatee
IS to be considered instead of the interest of beneficiaries of the estate.

Rule 7.752. Court may order accounting before allowing compensation

Notwithstanding the time period after which a petition may be filed for an
allowance of compensation to a guardian, conservator, or an attorney for a
guardian or conservator, the court may order the guardian or conservator to file an
accounting before or at the time a petition for an allowance of compensation is
filed or heard.
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Rule 7.753. Contingency fee agreements in guardianships and
conservatorships

A guardian or conservator of the estate may contract with an attorney for a
contingency fee for the attorney’s services on behalf of the ward or conservatee, or
the estate, in connection with a matter that is of a type customarily the subject of a
contingency fee agreement, if the court has authorized the guardian or conservator
to do so, or if the agreement has been approved by the court under Probate Code
section 2644. The agreement must also satisfy the requirements of rule
7.703(d)(2).

Rule 7.754. Use of paralegals in the performance of legal services for the
guardian or conservator

An attorney for a guardian or conservator may use the services of a paralegal
acting under the direction and supervision of the attorney. A request for an
allowance of compensation for the services of a paralegal must satisfy the
requirements of rule 7.703(e).

Rule 7.755. Advance payments and periodic payments to guardians,
conservators, and to their attorneys on account for future services

(@) No advance payments

A guardian or conservator must neither pay nor receive, and the attorney for
a guardian or conservator must not receive, any payment from the estate of
the ward or conservatee for services rendered in advance of an order of the
court authorizing the payment. If an advance payment is made or received,
the court may surcharge the guardian or conservator in the manner provided
in rule 7.700(b), in addition to removing the guardian or conservator or
Imposing any other sanction authorized by law on the guardian or
conservator or on the attorney.

(b) Periodic payments to attorneys on account
A guardian or conservator may request the court to authorize periodic
payment of attorney fees on account of future services under Probate Code
section 2643 on a showing of an ongoing need for legal services.

Rule 7.756. Compensation of trustees

In determining or approving compensation of a trustee, the court may consider,
among other factors, the following:
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(1) The gross income of the trust estate;

(2) The success or failure of the trustee’s administration;

(3) Any unusual skill, expertise, or experience brought to the trustee’s work;

(4) The fidelity or disloyalty shown by the trustee;

(5) The amount of risk and responsibility assumed by the trustee;

(6) The time spent in the performance of the trustee’s duties;

(7) The custom in the community where the court is located as to compensation
authorized by settlors, as to compensation allowed by the court, or as to

charges of corporate trustees for trusts of similar size and complexity; and

(8) Whether the work performed was routine, or required more than ordinary
skill or judgment.

Chapter 17. Contested Hearings and Trials
Rule 7.801. Objections and responses
If the court continues a matter to allow a written objection or response to be made,
and the responding or objecting party fails to serve and file a timely objection or
response, the court may deem the objections or responses waived.
Chapter 18. Discovery [Reserved]
Chapter 19. Trusts
Rule 7.901. Trustee’s accounts
(@) Period covered
A trustee’s account must state the period covered by the account.

(b) Firstaccount

The first account in a testamentary trust must reconcile the initial assets on
hand with the decree of distribution of the estate.
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(c) Principal and income

All trustee’s accounts in a trust that distributes income to a beneficiary must
allocate receipts and disbursements between (1) principal receipts and
disbursements, and (2) income receipts and disbursements.

Rule 7.902. Beneficiaries to be listed in petitions and accounts

AH- A petitions and accounts involving a trust must state the names and last
known addresses of all vested or contingent beneficiaries, including all persons in
being who may or will receive income or corpus of the trust, provided, however,
that (5 (1) during the time that the trust is revocable and the person holding the
power to revoke the trust is competent, the names and last known addresses of
beneficiaries who do not hold the power to revoke do not need to be stated, and
£ (2) the petition or account does not need to state the name and last known
address of any beneficiary who underPrebate-Code-section-15804 need not be
given notice under Probate Code section 15804.

Rule 7.903. Trusts funded by court order
(@) Definitions

(1) *“Trust funded by court order” under this rule means and refers to a trust
that will receive funds under Probate Code section 2580 et seq.
(substituted judgment); section 3100 et seq. (proceedings for particular
transactions involving disabled spouses or registered domestic
partners); or section 3600 et seq. (settlement of claims or actions or
disposition of judgments involving minors or persons with disabilities).

(2) *“Continuing jurisdiction of the court” under (b) means and refers to the
court’s continuing subject matter jurisdiction over trust proceedings
under division 9 of the Probate Code (Prob. Code, § 15000 et seq.).

(3) *“Court supervision under the Probate Code” under (b) means and refers
to the court’s authority to require prior court approval or subsequent
confirmation of the actions of the trustee as for the actions of a
guardian or conservator of the estate under division 4 of the Probate
Code (Prob. Code, § 1400 et seq.).

(b) Continuing jurisdiction and court supervision

The order creating or approving the funding of a trust funded by court order
must provide that the trust is subject to the continuing jurisdiction of the
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court and may provide that the trust is to be subject to court supervision
under the Probate Code.

(c) Required provisions in trust instruments

Except as provided in (d), unless the court otherwise orders for good cause
shown, trust instruments for trusts funded by court order must:

(1)
()
3)

(4)

()

(6)

(7)

(8)

Not contain “no-contest” provisions;
Prohibit modification or revocation without court approval;

Clearly identify the trustee and any other person with authority to direct
the trustee to make disbursements;

Prohibit investments by the trustee other than those permitted under
Probate Code section 2574,

Require persons identified in (3) to post bond in the amount required
under Probate Code section 2320 et seq.;

Require the trustee to file accounts and reports for court approval in the
manner and frequency required by Probate Code sections 1060 et seq.
and 2620 et seq.;

Require court approval of changes in trustees and a court order
appointing any successor trustee;

Require compensation of the trustee, the members of any advisory
committee, or the attorney for the trustee, to be in just and reasonable
amounts that must be fixed and allowed by the court. The instrument
may provide for periodic payments of compensation on account,
subject to the requirements of Probate Code section 2643 and rule
7.755.

(d) Trust instruments for smaller trusts

Unless the court otherwise orders for good cause shown, the requirements of
(c)(5)—(8) of this rule do not apply to trust instruments for trusts that will
have total assets of $20,000 or less after receipt of the property ordered by
the court.

Advisory Committee Comment {2005}
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Subdivision (a) of this rule defines a court-funded trust as a product of three court proceedings.
Two of these—a petition for substituted judgment in a probate conservatorship (Prob. Code,

§ 2580) and a proceeding for a particular transaction in the property of an impaired spouse or
domestic partner without a conservator (Prob. Code, § 3100; Fam. Code, 8 297.5)—are regularly
heard in the probate department of the court. The third proceeding, an application for an order
approving the settlement of a minor’s claim or a pending action involving a minor or person with
a disability or approving the disposition of the proceeds of a judgment in favor of a minor or
person with a disability (Prob. Code, 8 3600), may be heard in either a probate or a civil
department.

The Judicial Council has adopted section40 Standard 7.10 of the Standards of Judicial
Administration to address proceedings under section 3600 that involve court-funded trusts and are
heard in civil departments. The standard makes two recommendations concerning the expertise of
judicial officers who hear these proceedings on trust issues. The recommendations are to develop
practices and procedures that (1) provide for determination of the trust issues in these matters by
the probate department of the court or by a judicial officer who regularly hears probate
proceedings or (2) ensure that judicial officers who hear these matters have experience or receive
training in substantive and technical issues involving trusts, including special needs trusts.

Chapter 20. Minors™Clatms Claims of Minors and Persons with Disabilities

(Reviser’s Note: The title of chapter 20 would be revised to refer to the
claims of persons with a disability in addition to the claims of minors. This
change reflects current law, which requires or permits court approval of
proposed settlements of claims or dispositions of proceeds of judgments in
favor of adult persons with a disability in addition to the claims or judgments
in favor of minors. (Code Civ. Proc., 8 372; Prob. Code, 8§ 3600 et seq.)

The rules in this chapter would also be amended to refer to adults whose
claims or judgments are subject to the rules as “persons with a disability”
instead of “incompetent persons.” This change is proposed to conform the
rules to the changes in Probate Code sections 3600-3612 made by Stats. 2004,
ch. 67 (A.B. 1851), effective January 1, 2005. The Judicial Council form
petition required for presentation of a claim or judgment for court approval
and the court’s order approving the claim or judgment (forms MC-350 and
MC-351) have been revised effective January 1, 2005 to conform to this
legislation.)

Rule 7.950. Petition for the approval of the compromise of a claim
A petition for court approval of a compromise or covenant not to sue under the

Probate Code or under Code of Civil Procedure section 372 must be verified by
the petitioner and must contain a full disclosure of all information that has any
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bearing upon the reasonableness of the compromise or covenant. The information
must include, but is not limited to, the following:

1)

()

3)

(4)

Q)

(6)

(7)
(8)

©)

The name, birth date, age, and sex of the minor or ireempetent person with a
disability;

An account of the facts or events and the circumstances out of which the
claim or injury arose, including the time, the place, and the identity of the
persons involved;

A description of the nature and extent of the injury giving rise to the claim,
with sufficient particularity to inform the court whether the injury is
permanent or temporary;

An original or a photocopy of all doctors’ reports containing a diagnosis of
and prognosis for the injury, and a report of the claimant’s present condition;

In all cases in which payment for medical or hospital care or treatment for the
claimant is sought, the names of the hospitals, doctors, and other providers
furnishing the care, the amounts of the respective charges for the care
(whether paid or owing), the amounts paid (whether covered by insurance or
not), the amounts of any negotiated reductions of the charges, and the net
amount owed to each provider;

The amount of attorney’s fees requested and the basis for the fees, with an
itemization of the costs sought to be allowed and charged against the
settlement;

The gross and net amounts of the settlement;

A description of the manner in which the settlement proceeds will be
distributed,

A full disclosure of all amounts, if any, paid or to be paid to other claimants;

(10) A statement of whether the petitioner is a plaintiff in the same action with the

minor or ireempetent claimant with a disability and, if so, whether the
pendency or disposition of the petitioner’s claim on his or her own behalf has
in any way affected the proposed compromise of the claim;

(11) A statement of whether the petitioner is a claimant against the recovery of the

minor or ieempetent claimant with a disability and, if so, whether the
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pendency or disposition of petitioner’s claim on his or her own behalf has in
any way affected the proposed compromise of the claim;

(12) If settlement money is to be deposited in an account or accounts subject to
withdrawal only upon order of the court, the name and address of the
proposed depository;

(13) A statement whether notice of the action or claim has been given under
Welfare and Institutions Code section 14124.73; and

(14) If the petition requests an order for payment of money to a special needs
trust, a statement of the method by which all statutory liens will be satisfied
under Probate Code section 3604.

Rule 7.951. Disclosure of the attorney’s interest in a petition to compromise a
claim

If the petitioner has been represented or assisted by an attorney in preparing the
petition to compromise the claim or in any other respect with regard to the claim,
the petition must disclose the following information:

(1) The name, state bar number, law firm, if any, and business address of the
attorney;

(2) Whether the attorney became involved with the petition, directly or
indirectly, at the instance of any party against whom the claim is asserted or
of any party’s insurance carrier,

(3) Whether the attorney represents or is employed by any other party or any
insurance carrier involved in the matter;

(4) Whether the attorney has received any attorney’s fees or other compensation
for services provided in connection with the claim giving rise to the petition
or with the preparation of the petition, and, if so, the amounts and the identity
of the person who paid the fees or other compensation;

(5) If the attorney has not received any attorney’s fees or other compensation for
services provided in connection with the claim giving rise to the petition or
with the preparation of the petition, whether the attorney expects to receive
any fees or other compensation for these services, and, if so, the amounts and
the identity of the person who is expected to pay the fees or other
compensation; and
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(6) The terms of any agreement between the petitioner and the attorney.

Rule 7.952. Attendance at hearing on the petition to compromise a claim

(@)

(b)

Attendance of the petitioner and claimant

The person compromising the claim on behalf of the minor or trcompetent
person with a disability and the minor or incompetent person with a
disability must attend the hearing on the compromise of the claim unless the
court for good cause dispenses with their personal appearance.

Attendance of the physician and other witnesses

At the hearing, the court may require the presence and testimony of
witnesses, including the attending or examining physician.

Rule 7.953. Order for the deposit of funds of a minor or an-trcompetent

(@)

(b)

a person with a disability

Acknowledgment of receipt by financial institution

In any case in which the court orders that funds to be received by a minor or
an-incompetent a person with a disability must be deposited in a financial
institution and not disbursed without further order of the court, the order
must include a provision that a certified or filed endorsed copy of the order
must be delivered to a manager at the financial institution where the funds
are to be deposited, and that a receipt from the financial institution must be
promptly filed with the court, acknowledging receipt of both the funds
deposited and the order for deposit of funds.

Order permitting the withdrawal of funds by a former minor

If, in the order approving the compromise of a minor’s claim, there is a
finding that the minor will attain the age of majority on a definite date, the
order for deposit may require that the depository permit the withdrawal of
funds by the former minor after that date, without further order of the court.

Rule 7.954. Petition for the withdrawal of funds deposited for a minor or an

(@)

ncompetent a person with a disability

Verified petition required
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A petition for the withdrawal of funds deposited for a minor or an
ncompetent a person with a disability must be verified and must include the
identity of the depository, a showing of the amounts previously withdrawn, a
statement of the balance on deposit at the time of the filing of the petition,
and a justification for the withdrawal.

(b) Ex parte or noticed hearing

A petition for the withdrawal of funds may be considered ex parte or set for a
hearing at the discretion of the court.

Rule 7.955. Attorney fees for services to a minors and ircompetent or a
persons with a disability

In all cases under Code of Civil Procedure section 372 or Probate Code sections
3600-3601, the court must use a reasonable fee standard when approving and
allowing the amount of attorney fees payable from money or property paid or to be
paid for the benefit of a minor or trcompetent a person with a disability. The court
may approve and allow attorney fees under a contingency fee agreement made in
accordance with law, provided that the amount of fees is reasonable under all the
facts and circumstances.

Advisory Committee Comment {2003}

This rule requires the court to approve and allow attorney fees in an amount that is reasonable
under all the facts and circumstances, under Probate Code section 3601. The rule is declaratory of
existing law concerning attorney fees under a contingency fee agreement when the fees must be
approved by the court. The facts and circumstances that the court may consider are discussed in a
large body of decisional law under section 3601 and under other statutes that require the court to
determine reasonable attorney fees. The rule permits, but does not require, the court to allow
attorney fees in an amount specified in a contingency fee agreement. The amount of attorney fees
allowed by the court must meet the reasonableness standard of section 3601 no matter how they
are determined. That standard may support the court’s allowance of attorney fees that are higher
or lower than fees determined by applying the formulas in some current local rules.

Chapter 21. Guardianships
Rule 7.1001. Guardian screening form
(@) Screening form to be submitted with petition

Each proposed probate guardian, except a public guardian, or a bank or other
entity entitled to conduct the business of a trust company, must submit to the
court with the petition for appointment of guardian a completed Confidential
Guardian Screening Form (form GC-212).
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(b) Use of form

(©)

The information on the Confidential Guardian Screening Form is used by
the court and by persons or agencies designated by the court to assist the
court in determining whether a proposed guardian should be appointed.

Form to be confidential
The Confidential Guardian Screening Form and the information contained

on the form are confidential. The clerk‘s-effice must maintain these forms in
a manner that will protect and preserve their confidentiality.

Rule 7.1002. Acknowledgment of receipt of Duties of Guardian

Before the court issues letters, each guardian must execute and file an
acknowledgment of receipt of the Duties of Guardian and Acknowledgment of
Receipt (form GC-248).

Rule 7.1003 Confidential guardianship status report form

(@)

Due date of status report

Each guardian required by the court to complete, sign, and file the status
report authorized by Probate Code section 1513.2 must file the completed
and signed report no later than one month after the anniversary of the date of
the order appointing him or her as guardian. Co-guardians may sign and file
their reports jointly.

(b) Court clerk’s duties

The clerk of each court that requires guardians to file the status report
authorized by Probate Code section 1513.2 must:

(1) Determine the annual due date for the completed report from each
appointed guardian required to file the report;

(2) Fill in the due date for the completed report, in the space provided in
the form for that purpose, on each blank copy of the form that must be
mailed to appointed guardians under (3); and

(3) Mail by first class mail to each appointed guardian no later than one
month prior to the date the status report is due under (a) a blank copy of
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Judictal-CouncH-form-GC-251; Confidential Guardianship Status
Report; (form GC-251) for each child under guardianship under the
same case number.

Rule 7.1004. Termination of guardianship

(@)

(b)

(©)

Operation of law or court order

A guardianship of the person or estate of a minor may terminate by operation
of law or may be terminated by court order where the court determines that it
would be in the ward’s best interest to terminate the guardianship.

Guardian of the person

Under Probate Code section 1600 a guardianship of the person terminates by
operation of law, and the guardian of the person need not file a petition for
its termination, when the ward attains majority, dies, is adopted, or is
emancipated.

Duty of guardian of estate on termination
A guardian of the estate whose administration is terminated by operation of

law or court order must file and obtain the court’s approval of a final account
or report of the administration.

Rule 7.1005. Service of copy of final account or report after resignation or

removal of guardian

A resigned or removed guardian of the estate must serve a copy of the guardian’s
final account or report and the petition for its settlement, with the notice of hearing
that must be served on the successor guardian of the estate under Probate Code
section 1460(b)(1), unless the court dispenses with such service.

Rule 7.1006. Service of copy of final account on termination of guardianship

(@)

Minor living

In addition to service of notices of hearing required under Probate Code
section 1460(b), on termination of the guardianship the guardian of the estate
must serve a copy of the guardian’s final account and petition for its
settlement on the minor, unless the court dispenses with such service.
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(b)

(©)

Personal representative of deceased minor

If the minor is deceased, in addition to service of notices of hearing required
under Probate Code section 1460(b), on termination of the guardianship the
guardian of the estate must serve a notice of hearing and a copy of the
guardian’s final account and petition for its settlement on the personal
representative of the deceased minor’s estate, unless the court dispenses with
such service.

Successors in interest to deceased minor

If the minor is deceased and no personal representative of the minor’s estate
has been appointed or qualified or if the personal representative of the
minor’s estate is also the guardian, on termination of the guardianship, in
addition to the notices of hearing required under Probate Code section
1460(b), the guardian of the estate must serve a notice of hearing and a copy
of the guardian’s final account and petition for its settlement on the persons
entitled to succeed to the deceased minor’s estate, unless the court dispenses
with such service.

Rule 7.1007. Settlement of accounts and release by former minor

(@)

(b)

Release of guardian of estate by ward after majority

A ward who has attained majority may settle accounts with his or her
guardian of the estate and may give a valid release to the guardian if the
court determines, at the time of the hearing on the final account, or on the
final report and petition for termination on waiver of account, that the release
has been obtained fairly and without undue influence. The release is not
effective to discharge the guardian until one year after the ward has attained
majority.

Appearance of ward
The court may require the personal appearance of the ward at the hearing on

the final account or report of the guardian of the estate after termination of
the guardianship.

Rule 7.1008. Visitation by former guardian after termination of guardianship

(@)

Visitation order at time of termination of guardianship
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(b)

(©)

(d)

Subject to the provisions of Welfare and Institutions Code section 304, a
guardian may request the court to order visitation with the child under
guardianship at the time of termination of the guardianship either in the
guardian’s petition for termination or in the guardian’s objections or other
pleading filed in response to the petition of another party for termination.
The court may then order visitation if it is in the best interest of the child.

Request for visitation after termination of guardianship

If no order was entered under (a) concerning visitation between the former
guardian and the former ward at termination of the guardianship and no
dependency proceedings for the child are pending, the former guardian may
request the court to order visitation with the former ward after termination of
the guardianship as provided in Family Code section 3105, Probate Code
section 1602, rule 5.475, and this rule, as follows:

(1) If either parent of the former ward is living, in an independent action
for visitation under the Family Code; or

(2) If neither parent of the former ward is living, in a guardianship
proceeding under the Probate Code, including a proceeding
commenced for that purpose.

Declaration under UCCJEA

A guardian or former guardian requesting visitation under this rule must file
Judicial- CouneHform-FL-105/GC-120; a Declaration Under Uniform Child
Custody Jurisdiction and Enforcement Act (UCCJEA) (form FL-105/GC-
120), with his or her request for visitation.

Transmission of visitation order

Following the termination of the guardianship the clerk of the superior court
issuing the visitation order concerning the guardian or former guardian and
the ward or former ward must promptly transmit an endorsed filed copy of
the order to the superior court of the county where a custody proceeding
under the Family Code is pending or, if none, to the superior court of the
county in which the custodial parent resides. An order transmitted to the
court in the county where the custodial parent resides may be sent to the
receiving court’s Court Operations Manager, Family Division, or similar
senior manager or clerk responsible for the operations of the family law
departments of the court. If the receiving court has more than one location,
the order may be sent to the main or central district of the court.
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Rule 7.1010. Qualifications and continuing education requirements for
private professional guardians

(@)

(b)

Definitions

For purposes of this rule:

(1)

()

3)

(4)

©)

(6)

An “accredited educational institution” is a college or university,
including a community or junior college, accredited by a regional
accrediting organization recognized by the Council for Higher
Education Accreditation.

The term “developmental disability” has the meaning specified in
Probate Code section 1420.

Unless the context otherwise requires, the term “guardian” refers to a
guardian of the person, of the estate, or of both, appointed by a court in
a guardianship proceeding under Division 4 of the Probate Code
(commencing with section 1400).

A “Lanterman-Petris-Short conservatorship” is a conservatorship of a
person who is gravely disabled as the result of a mental disorder or
impairment by chronic alcoholism under Welfare and Institutions Code
section 5350 et seq.

The term “private professional guardian” has the meaning specified in
Probate Code section 2341(b), including a guardian of one unrelated
minor whom an appointing court has required to comply with article 4
of chapter 4 of part 4 of division 4 of that code (commencing with
section 2340).

An “unrelated minor” is a person under the age of majority who is not
related to a private professional guardian by blood, marriage, or
domestic partnership.

Qualifications for appointment

Except as otherwise provided in this rule, effective January 1, 2006, a court
may not appoint a private professional guardian as guardian of the estate or
guardian of the person and estate of an unrelated minor unless on the date of
the order of appointment, the private professional guardian:
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(1) Isatleast 21 years of age;
(2) Satisfies one or more of the following subparagraphs:

(A) Has a four-year undergraduate degree or equivalent from an
accredited educational institution and one of the following:

(1)  Two or more years’ employment experience in a position
with responsibility for the care or management of the
persons or estates of children or dependent, developmentally
disabled, or mentally ill adults, or supervision of those
caring for or assisting them, (1) in a nonprofit corporation or
public agency of the federal government or any state, city,
or county; (2) in a bank or corporation authorized under the
law of any state to engage in the business of a trust
company; or (3) in a nonprofit corporation or with a
professional fiduciary or organization of professional
fiduciaries acting as a court-appointed fiduciary under the
law of any state;

(i) Two or more years’ experience as a court-appointed,
qualified, and acting guardian or conservator of the person
or estate of a minor or an adult under the law of any state; or

(iii) A certificate as a paralegal from an accredited educational
institution and two or more years’ employment experience
as a paralegal with a primary emphasis in probate-related
areas of practice.

(B) Has atwo-year undergraduate degree or equivalent in a
behavioral science, business, nursing, or accounting from an
accredited educational institution and one of the following:

(i)  Five or more years’ employment experience in a position
and with an entity or individual described in (A)(i);

(i)  Five or more years’ experience as a court-appointed,
qualified, and acting guardian or conservator of the person
or estate of a minor or an adult under the law of any state; or

(iii) A certificate as a paralegal from an accredited educational
institution and five or more years’ employment experience
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(©)

(D)

(E)

as a paralegal with a primary emphasis in probate-related
areas of practice;

Has been appointed, qualified, and acted as guardian of the estate
or of the person and estate, or as conservator of the person, of the
estate, or of both, of 10 or more persons in the state of California
in the five-year period immediately preceding January 1, 2006;
Has a current, active license in good standing, or an inactive
license that was current, active, and in good standing within five
years of the later of the effective date of this rule or the date of
appointment as a private professional guardian and was neither
revoked, nor resigned or surrendered with proceedings for
revocation pending, to practice one of the following professions
in the State of California:

(i) Attorney at law,

(it)  Certified public accountant,

(iii) Educational psychologist,

(iv) Licensed clinical social worker,

(v) Marriage and family therapist,

(vi) Physician or surgeon,

(vii) Psychologist, or

(viii) Registered nurse; or

Is one of the following retired judicial officers of a California trial
or appellate court:

(1) A judge or justice of a trial or appellate court, or
(i) A commissioner or juvenile court referee who was

employed by a court in that capacity on a full-time basis at
the time of his or her retirement;

(3) Has either:
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(4)

(A) Satisfied the requirements of (2)(C), or

(B) Successfully completed a program of education approved by the
Administrative Office of the Courts and received a certificate or
its equivalent in professional fiduciary management for guardians
or conservators; and

Has not:

(A) Been convicted of any felony, or of a misdemeanor involving
abuse or neglect of a child or an elderly or dependent adult;

(B) Been determined to be liable in a civil action or proceeding for
conversion, embezzlement, fraud, misappropriation,
misrepresentation, or theft; or

(C) Beenremoved as a fiduciary by a court for actions involving
breach of fiduciary duty, conversion, fraud, misappropriation,
misrepresentation, or theft.

(c) Discretionary exception for small counties

(1)

)

Notwithstanding any other provision of this rule, a court in a county
that has five or fewer private professional guardians or conservators, as
determined under (2), who have been appointed as a private
professional fiduciary in at least one guardianship or conservatorship
matter that is then open and active in that court may, in the exercise of
the court’s discretion, appoint a private professional guardian who does
not meet any of the requirements of (b)(2) and (3) on conditions
satisfactory to the court, if the court determines that it is necessary to
appoint a private professional guardian in a particular case.

The court must determine the number of private professional guardians
or conservators active in its county at the time of the proposed
discretionary appointment authorized under (1) by checking the latest
annual information statements required by Probate Code section 2342
that are on file with the court as of the date of the proposed
appointment, and reviewing the guardianship or conservatorship
matters listed in the statements to confirm their status as open and
active on that date.

(d) Transitional provisions for qualifications
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(1) Completion of education requirements in 2006

(A) During 2006, the court may, in the exercise of its discretion,
appoint as guardian of the estate, or of the person and estate, of an
unrelated minor a private professional guardian who does not
satisfy the prior experience requirement of (b)(2)(C) or the
education requirement of (b)(3)(B) on the date of appointment.

(B) A private professional guardian appointed under (A) must
complete the education requirement of (b)(3)(B) and provide a
certificate or other proof of completion satisfactory to the court
before January 1, 2007.

(C) The court must remove a private professional guardian appointed
under (A) who fails to timely comply with (B).

(2) Guardianships pending on January 1, 2006

(A) The court may, in the exercise of its discretion, permit a private
professional guardian who was appointed and qualified as a
guardian of the estate, or the person and estate, of an unrelated
minor before January 1, 2006, to continue as guardian after that
date on conditions approved by the court, although the guardian
does not on that date satisfy the qualifications specified in

(0)(2)(A)-(E).

(B) A private professional guardian permitted to continue as guardian
under (A) may apply to the court for removal of any conditions
imposed by the court at any time after January 1, 2006 that he or
she becomes qualified under (b)(2)(A), (B), or (D) and satisfies
the education requirement of (b)(3)(B).

(e) Continuing education
(1) Annual time requirements
Beginning on January 1, 2007, except as provided in (i) and (j), every
private professional guardian must complete during each calendar year

a minimum of 15 hours of continuing education from eligible providers
under this rule.
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(A) A maximum of 4 of the 15 hours required by this paragraph may
be by self-study under the supervision of an eligible continuing
education provider that provides evidence of completion.

(B) A private professional guardian may complete continuing
education courses that satisfy the requirements of this subdivision
offered by eligible continuing education providers by means of
video presentations or other delivery means at remote locations.
Such courses are not self-study within the meaning of this rule.

(C) A private professional guardian who serves as an instructor in a
continuing education course that satisfies the requirements of this
rule may receive 1.5 hours of course participation credit for each
hour of course instruction.

(2) Annual subject matter requirements

(A) At least 5 hours of continuing education each year must be in
subjects appropriate for a guardian of the person.

(B) At least 5 hours of continuing education each year must be in
subjects appropriate for a guardian of the estate.

(C) At least 1 hour of continuing education each year must be in
fiduciary ethics.

(3) Subject matter for guardians of the person

“Subjects appropriate for a guardian of the person” under (2) include
the following:

(A) Assessment of child abuse issues;

(B) Child custody and visitation issues in guardianships;

(C) Community resources;

(D) Developmental disabilities;

(E) Interfamilial relationships and conflict resolution, with emphases

on parent-child relationships and on blended and extended
families;
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(F)
(G)

(H)
(1
()
(K)
(L)

(M)
(N)
(O)

Interstate issues in guardianships of the person of minors;

Involuntary mental health evaluation and additional treatment for
mentally ill children;

Lanterman-Petris-Short conservatorships;

Mandatory reporting requirements for child abuse;

Medical decision making by guardians;

Minors’ rights to mental health treatment or counseling services;

Probate Code and other California legal requirements for
guardianships of the person;

Psychological and developmental needs of children;
Recognizing and evaluating mental illnesses in children; and

Significance of culture and religion in the lives of children.

(4) Subject matter for guardians of the estate

“Subjects appropriate for a guardian of the estate” under (2) include the
following:

(A)
(B)
(©)
(D)
(E)
(F)
(G)
(H)

Asset recovery;

Court accounting;

Economics of fiduciary services;

Enforcing a child’s right to support;
Evaluation of investment securities;
Fiduciary liability;

Fiduciary office management and technology;

Income taxation;
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()

)
()
(K)
(L)

(M)

(N)
(0)
(P)

Q)
(R)
(S)
(M
(V)

V)

(W)

Interstate issues in guardianships of the estate of minor children;
Investment and other advisors for fiduciaries;

Liability insurance;

Litigation by and against guardians;

Medi-Cal, Supplemental Security Income, and other public
benefits;

Medical insurance;
Personal property asset management;

Probate Code and other California legal requirements for probate
guardianships of the estate;

Prudent Investor Act and authorized investments by guardians;
Real property asset management;

Recordkeeping;

Risk management;

Settlement of the claim or disposition of the proceeds of a
judgment for a minor;

Special needs trusts; and

Any subject not listed in this paragraph that is identified as
appropriate for a conservator of the estate in rule 7.1060(d)(4).

Continuing education for dual-status private professional fiduciaries

Notwithstanding any other provision of this rule and rule 7.1060, a
private professional guardian under this rule who also is a private
professional conservator under rule 7.1060 may satisfy the minimum-
hours requirements of both rules by completing a total of at least 15
hours of continuing education annually from eligible providers under
either rule.
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(f)

Approved eligible continuing education providers

(1) Eligible continuing education providers may include accredited
education institutions, professional associations, professional
continuing education groups, public or private for-profit or not-for-
profit groups, and court-connected groups.

)

(3)

Effective January 1, 2008, continuing education providers and courses
must be approved by the Administrative Office of the Courts.

Continuing education completed in calendar 2007 complies with the
requirements of this rule if it addresses the subjects required by this
rule, is certified for continuing education credit by the provider in
accordance with the requirements of subdivision (g), and is provided

by:
(A)

(B)

(©)
(D)
(E)
(F)

(G)
(H)
)

An accredited educational institution;

An accountancy organization or a private education provider, if
the education qualifies with the California State Board of
Accountancy for continuing education credit for renewal of an
individual license as a Certified Public Accountant;

The Administrative Office of the Courts;

The American Bar Association;

California Continuing Education of the Bar;

A local bar association or private education provider, if the
education qualifies with the California State Bar for continuing
legal education credit for a member of the California bar;

The National Association of Social Workers;

The National Guardianship Association; or

The Professional Fiduciary Association of California.

() Requirements for continuing education providers

Each continuing education provider must:
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(4)
(h)

1)

()

3)

Ensure that the instructors teaching continuing education courses are
qualified to teach the subject matter of the courses they teach;

Monitor and evaluate the quality of courses, curricula, instructors, and
instructor training;

Keep records of attendance or self-study and distribute to each
participant a certificate of completion that identifies the education
provider and documents the subject taught, the number of hours of
education offered, and the number of hours the participant completed;
and

Be approved under (f)(2).

Proof of compliance

(1)

()

(3)

Quialifications

Every private professional guardian must demonstrate, under penalty of
perjury, his or her qualifications under (b) in his or her information
statement filed with the clerk of each appointing court under Probate
Code section 2342, beginning with the first statement filed after the
effective date of this rule and annually thereafter.

Continuing education

(A) Every private professional guardian must declare, under penalty
of perjury, that he or she has complied with the continuing
education requirements under (e) for the previous calendar year in
his or her annual statement filed with the clerk of each appointing
court under Probate Code section 2342, beginning with the first
statement filed after December 31, 2007, and annually thereafter.

(B) Every private professional guardian must retain certificates of
attendance or other proof of participation in continuing education
required by this rule for a period of three years after the end of
each year of education completed. An appointing court may
require a private professional guardian to produce, in a manner
determined by the court, proof of compliance with the
requirement for any year at any time within that three-year period.

Report of noncompliance to the Statewide Registry
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(i)

1)

If an appointing court determines that a private professional guardian
has failed to comply with the qualification or continuing education
requirements of this rule, the court clerk must forward a copy of the
court’s determination to the Statewide Registry under Probate Code
section 2850(d).

Waiver of continuing education

Notwithstanding any other provision of this rule, a court may, on the ground
of hardship, waive the continuing education requirements of (e), in whole or
in part and under conditions satisfactory to the court, for any private
professional guardian appointed by the court.

Exemption of guardians of the person

Notwithstanding any other provision of this rule, a private professional
guardian of the person only of two or more unrelated minors is exempt from

the requirements of this rule.

Chapter 22. Conservatorships

Rule 7.1050. Conservator forms

(@)

(b)

(©)

Forms to be submitted with petition

Each petitioner, unless the petitioner is a bank or other entity entitled to
conduct the business of a trust company, must submit to the court with the
petition for appointment of conservator a completed Confidential
Supplemental Information-ferm statement (form GC-312). In addition, each
proposed conservator, except a bank or other entity entitled to conduct the
business of a trust company, or a public guardian, must submit a completed
Confidential Conservator Screening Form (form GC-314).

Use of form

The information on the Confidential Conservator Screening Form is used by
the court and by persons or agencies designated by the court to assist the
court in determining whether a proposed conservator should be appointed.

Forms to be confidential

The Confidential Conservator Screening Form, the Confidential
Supplemental Information ferm statement, and the information contained on
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these forms are confidential. The clerk's-effice must maintain these forms in
a manner that will protect and preserve their confidentiality.

Rule 7.1051. Acknowledgment of receipt of Duties of Conservator

Before the court issues letters, each conservator must execute and file an
acknowledgment of receipt of the Duties of Conservator and Acknowledgment of
Receipt of Handbook (form GC-348).

Rule 7.1052. Termination of conservatorship
(2) Operation of law or court order

A conservatorship of the person or estate may terminate by operation of law
or may be terminated by court order if the court determines that it is no
longer required.

(b) Conservator of the person

Under Probate Code section 1860(a), a conservatorship of the person
terminates by operation of law when the conservatee dies, and the
conservator of the person need not file a petition for its termination.

(c) Duty of conservator of estate on termination

A conservator of the estate whose administration is terminated by operation
of law or by court order must file and obtain the court’s approval of a final
account of the administration.

Rule 7.1053. Service of final account of removed or resigned conservator

A resigned or removed conservator of the estate must serve a copy of the
conservator’s final account and the petition for its settlement with the notice of
hearing that must be served on the successor conservator of the estate under
Probate Code section 1460(b)(1), unless the court dispenses with such service.

Rule 7.1054. Service of final account after termination of conservatorship.

After termination of the conservatorship, the conservator of the estate must serve
copies of the conservator’s final account and the petition for its settlement with the
notices of hearing that must be served on the former conservatee and on the spouse
or domestic partner of the former conservatee under Probate Code sections
1460(b)(2) and (3), unless the court dispenses with such service.
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Rule 7.1060. Qualifications and continuing education requirements for
private professional conservators

(@) Definitions

For purposes of this rule:

(1)

()

©)

(4)

Q)

(6)

(7)

An “accredited educational institution” is a college or university,
including a community or junior college, accredited by a regional
accrediting organization recognized by the Council for Higher
Education Accreditation.

Unless the context otherwise requires, the term “conservator” refers to
a conservator of the person, of the estate, or of both, appointed by a
court in a conservatorship proceeding under division 4 of the Probate
Code (commencing with section 1400).

The term “developmental disability” has the meaning specified in
Probate Code section 1420.

A “Lanterman-Petris-Short conservatorship” is a conservatorship of a
person who is gravely disabled as the result of a mental disorder or
impairment by chronic alcoholism under Welfare and Institutions Code
section 5350 et seq.

A “limited conservatorship” is a conservatorship of a developmentally
disabled adult found by the court to lack the capacity to perform some
but not all of the tasks necessary to provide for his or her own personal
needs for physical health, food, clothing, or shelter, or manage his or
her own financial resources.

The term “private professional conservator” has the meaning specified
in Probate Code section 2341(a), including a conservator of one
unrelated person whom an appointing court has required to comply
with article 4 of chapter 4 of part 4 of division 4 of that code
(commencing with section 2340).

An “unrelated person” is a person who is not related to a private
professional conservator by blood, marriage, or domestic partnership.

(b) Qualifications for appointment
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Except as otherwise provided in this rule, effective January 1, 2006, a court
may not appoint a private professional conservator as conservator of an
unrelated person unless on the date of the order of appointment the private
professional conservator:

(1) Isatleast 21 years of age;
(2) Satisfies one or more of the following subparagraphs:

(A) Has a four-year undergraduate degree or equivalent from an
accredited educational institution and one of the following:

(1)  Two or more years’ employment experience in a position
with responsibility for the care or management of the
persons or estates of children or dependent, developmentally
disabled, or mentally ill adults, or supervision of those
caring for or assisting them, (1) in a nonprofit corporation or
public agency of the federal government or any state, city,
or county; (2) in a bank or corporation authorized under the
law of any state to engage in the business of a trust
company; or (3) in a nonprofit corporation or with a
professional fiduciary or organization of professional
fiduciaries acting as a court-appointed fiduciary under the
law of any state;

(i) Two or more years’ experience as a court-appointed,
qualified, and acting guardian or conservator of the person
or estate of a minor or an adult under the law of any state; or

(iif) A certificate as a paralegal from an accredited educational
institution and two or more years’ employment experience
as a paralegal with a primary emphasis in probate-related
areas of practice;

(B) Has a two-year undergraduate degree or equivalent in a
behavioral science, business, nursing, or accounting from an
accredited educational institution and one of the following:

(1)  Five or more years’ employment experience in a position
and with an entity or individual described in (A)(i);
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(©)

(D)

(E)

(i)  Five or more years’ experience as a court-appointed,
qualified, and acting guardian or conservator of the person
or estate of a minor or an adult under the law of any state; or

(iif) A certificate as a paralegal from an accredited educational
institution and five or more years’ employment experience
as a paralegal with a primary emphasis in probate-related
areas of practice;

Has been appointed, qualified, and acted as guardian of the estate,

or of the person and estate, or conservator of the person, of the

estate, or of both, of 10 or more persons in the State of California

in the five-year period immediately preceding January 1, 2006;

Has a current, active license in good standing, or an inactive

license that was current, active, and in good standing within five

years of the later of the effective date of this rule or the date of
appointment as a private professional conservator and was neither
revoked, nor resigned or surrendered with proceedings for
revocation pending, to practice one of the following professions
in the State of California:

(i) Attorney at law,

(if)  Certified public accountant,

(iii) Educational psychologist,

(iv) Licensed clinical social worker,

(v) Marriage and family therapist,

(vi) Physician or surgeon,

(vii) Psychologist, or

(viii) Registered nurse; or

Is one of the following retired judicial officers of a California trial
or appellate court:

(i) A judge or justice of a trial or appellate court, or
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3)

(4)

(i) A commissioner or juvenile court referee who was
employed by a court in that capacity on a full-time basis at
the time of his or her retirement;

Has either:
(A) Satisfied the requirements of (2)(C), or

(B) Successfully completed a program of education approved by the
Administrative Office of the Courts and received a certificate or
its equivalent in professional fiduciary management for guardians
or conservators; and

Has not:

(A) Been convicted of any felony, or of a misdemeanor involving
abuse or neglect of a child or an elderly or dependent adult;

(B) Been determined to be liable in a civil action or proceeding for
conversion, elder or dependent adult abuse or neglect,
embezzlement, fraud, misappropriation, misrepresentation, or
theft; or

(C) Beenremoved as a fiduciary by a court for actions involving
breach of fiduciary duty, conversion, fraud, misappropriation,
misrepresentation, or theft.

(c) Discretionary exception for small counties

(1)

)

Notwithstanding any other provision of this rule, a court in a county
that has five or fewer private professional guardians or conservators, as
determined under (2), who have been appointed as a private
professional fiduciary in at least one guardianship or conservatorship
matter that is then open and active in that court may, in the exercise of
the court’s discretion, appoint a private professional conservator who
does not meet any of the requirements of (b)(2) and (3) on conditions
satisfactory to the court, if the court determines that it is necessary to
appoint a private professional conservator in a particular case.

The court must determine the number of private professional guardians
or conservators active in its county at the time of the proposed
discretionary appointment authorized under (1) by checking the latest
annual information statements required by Probate Code section 2342
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that are on file with the court as of the date of the proposed
appointment, and reviewing the guardianship or conservatorship
matters listed in the statements to confirm their status as open and
active on that date.

(d) Transitional provisions for qualifications

(1) Completion of education requirements in 2006

(A) During 2006, the court may, in the exercise of its discretion,

(B)

(©)

appoint as conservator of an unrelated person a private
professional conservator who does not satisfy the prior experience
requirement of (b)(2)(C) or the education requirement of
(b)(3)(B) on the date of appointment.

A private professional conservator appointed under (A) must
complete the education requirement of (b)(3)(B) and provide a
certificate or other proof of completion satisfactory to the court
before January 1, 2007.

The court must remove a private professional conservator
appointed under (A) who fails to timely comply with (B).

(2) Conservatorships pending on January 1, 2006

(A) The court may, in the exercise of its discretion, permit a private

(B)

professional conservator who was appointed and qualified as a
conservator of an unrelated person before January 1, 2006, to
continue as conservator after that date on conditions approved by
the court, although the conservator is not on that date qualified
under subparagraph (b)(2).

A private professional conservator permitted to continue as
conservator under (A) may apply to the court for removal of any
conditions imposed by the court at any time after January 1, 2006,
that he or she becomes qualified under (b)(2)(A), (B), or (D) and
satisfies the education requirement of (b)(3)(B).

(e) Continuing education

(1) Annual time requirements

Beginning on January 1, 2007, except as provided in (i), every private
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()

3)

professional conservator must complete during each calendar year a
minimum of 15 hours of continuing education from eligible providers
under this rule.

(A) A maximum of 4 of the 15 hours required by this paragraph may
be by self-study under the supervision of an eligible continuing
education provider that provides evidence of completion.

(B) A private professional conservator may complete continuing
education courses that satisfy the requirements of this subdivision
offered by eligible continuing education providers by means of
video presentations or other delivery means at remote locations.
Such courses are not self-study within the meaning of this rule.

(C) A private professional conservator who serves as an instructor in
a continuing education course that satisfies the requirements of
this rule may receive 1.5 hours of course participation credit for
each hour of course instruction.

Annual subject matter requirements

(A) Atleast 5 hours of continuing education each year must be in
subjects appropriate for a conservator of the person.

(B) At least 5 hours of continuing education each year must be in
subjects appropriate for a conservator of the estate.

(C) At least 1 hour of continuing education each year must be in
fiduciary ethics.

Subject matter for conservators of the person

“Subjects appropriate for a conservator of the person” under (2) include
the following:

(A) Advance directives and end-of-life decisions;
(B) Assessment of living situations;
(C) Communicating with adults with diminished capacity;

(D) Community resources;
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(E)
(F)
(G)
(H)
(1
()
(K)
(L)
(M)

(N)

(0)
(P)

Q)

(R)
S
()
(V)

V)

Dementia assessment;

Dementia powers;

Developmental disabilities;

Due Process in Competency Determinations Act;

Elder and dependent adult abuse or neglect and legal remedies;
Evaluation of residential care facilities;

Family dynamics and conflict resolution;

Home care of adults with diminished capacity;

Interstate issues in conservatorships of the person;

Involuntary mental health evaluation and intensive treatment for
gravely disabled adults;

Lanterman-Petris-Short conservatorships;

Limited conservatorships of the person of developmentally
disabled persons;

Mandatory reporting requirements for elder and dependent adult
abuse;

Medical decision making by conservators;
Medications for adults with diminished capacity;
Physical and cognitive functional assessments;

Probate Code and other California legal requirements for probate
conservatorships of the person;

Reading and understanding medical charts;

(W) Recognizing and evaluating mental illnesses;

(X)

Regulation of residential care facilities;
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(Y) Rights of residents and patients in residential, board-and-care,
group living, and long-term care facilities; and

(Z) Working with other professionals.
(4) Subject matter for conservators of the estate

“Subjects appropriate for a conservator of the estate” under (2) include
the following:

(A) Asset recovery;

(B) Court accounting;

(C) Economics of fiduciary services;

(D) Elder and dependent adult financial abuse and legal remedies;
(E) Evaluation of investment securities;

(F) Fiduciary liability;

(G) Fiduciary office management and technology;
(H) Income taxation;

() Interstate issues in conservatorships of the estate;
(J) Investment and other advisors for fiduciaries;
(K) Liability insurance;

(L) Limited conservatorships of the estate of developmentally
disabled adults;

(M) Litigation by and against conservators;

(N) Marital and domestic partnership property issues in
conservatorships;

(O) Medi-Cal, Supplemental Security Income, and other public
benefits;
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(P) Medicare and medical insurance;
(Q) Personal property asset management;
(R) Powers of attorney, abuses and remedies;

(S) Probate Code and other California legal requirements for probate
conservatorships of the estate;

(T) The Prudent Investor Act and authorized investments by
conservators;

(U) Real property asset management;
(V) Record keeping;

(W) Risk management;

(X) Special needs trusts; and

(YY) Substituted judgment.

(5) Continuing education for dual-status private professional fiduciaries
Notwithstanding any other provision of this rule and rule 7.1010, a
private professional conservator under this rule who is also a private
professional guardian under rule 7.1010 may satisfy the minimum-
hours requirements of both rules by completing a total of at least 15
hours of continuing education annually from eligible providers under
either rule.

() Approved eligible continuing education providers

(1) Eligible continuing education providers may include accredited
educational institutions, professional associations, professional
continuing education groups, public or private for-profit or not-for-

profit groups, and court-connected groups.

(2) Effective January 1, 2008, continuing education providers and courses
must be approved by the Administrative Office of the Courts.
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(3) Continuing education completed in calendar 2007 complies with the
requirements of this rule if it addresses the subjects required by this
rule, is certified for continuing education credit by the provider in
accordance with the requirements of subdivision (g), and is provided

by:

(A) An accredited educational institution;

(B) An accountancy organization or private education provider, if the
education qualifies with the California State Board of
Accountancy for continuing education credit for renewal of an
individual license as a Certified Public Accountant;

(C) The Administrative Office of the Courts;

(D) The American Bar Association;

(E) The American Society of Aging;

(F) California Continuing Education of the Bar;

(G) The Gerontological Society of America;

(H) A local bar association or private education provider, if the
education qualifies with the California State Bar for continuing

legal education credit for a member of the California bar;

() The National Association of Professional Geriatric Care
Managers;

(J) The National Association of Social Workers;
(K) The National Guardianship Association; or
(L) The Professional Fiduciary Association of California.
(g) Requirements for continuing education providers
Each continuing education provider must:

(1) Ensure that the instructors teaching continuing education courses are
experts in the subject matter;
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(h)

)

(3)

(4)

Monitor and evaluate the quality of courses, curricula, instructors, and
instructor training;

Keep records of attendance or self-study and distribute to each
participant a certificate of completion that identifies the education
provider and documents the subject taught, the number of hours of
education offered, and the number of hours the participant completed;
and

Be approved under (f)(2).

Proof of compliance

1)

)

©)

Quialifications

Every private professional conservator, under penalty of perjury, must
demonstrate his or her qualifications under (b) in his or her information
statement filed with the clerk of each appointing court under Probate
Code section 2342, beginning with the first statement filed after the
effective date of this rule and annually thereafter.

Continuing education

(A) Every private professional conservator must declare, under
penalty of perjury, that he or she has complied with the
continuing education requirements under (e) for the previous
calendar year in his or her annual statement filed with the clerk of
each appointing court under Probate Code section 2342,
beginning with the first statement filed after December 31, 2007,
and annually thereafter.

(B) Every private professional conservator must retain certificates of
attendance or other proof of participation in continuing education
required by this rule for a period of three years after the end of
each year of education completed. An appointing court may
require a private professional conservator to produce proof, in a
manner determined by the court, of compliance with the
requirement for any year at any time within that three-year period.

Report of noncompliance to the Statewide Registry

If an appointing court determines that a private professional
conservator has failed to comply with the qualification or continuing
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education requirements of this rule, the court clerk must forward a copy
of the court’s determination to the Statewide Registry under Probate
Code section 2850(d).

(1)  Waiver of continuing education

Notwithstanding any other provision of this rule, a court may, on ground of
hardship, waive the continuing education requirements of (e), in whole or in
part and under conditions satisfactory to the court, for any private
professional conservator appointed by the court.
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